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Abstract 

This article examines the legality of businesses operating in the vicinity of Israeli 

communities in the West Bank and Golan Heights, addressing important factual and legal 

considerations that are often overlooked in discussions of this subject. It starts with a 

summary of the history, key legal instruments, and current factual position. It then 

considers the primary legal objections invoked against businesses operating in the vicinity 

of these Israeli communities, namely the related provisions in Art. 49(6) of the 4th Geneva 

Convention and Art. 8(2)(b)(viii) of the Rome Statute of the International Criminal Court, 

followed by other arguments against the legality of such businesses, and arguments in 

favour of their legality. The article concludes that there are strong grounds for disputing 

the conventional wisdom that Israeli communities in these areas are illegal. Further, even 

if the Israeli communities are illegal, businesses in their vicinity are not illegal. 

Arguments to the contrary are flawed by false assumptions induced by linguistic shortcuts 
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The Legality of Businesses Operating in the Vicinity of Israeli Communities in East 

Jerusalem, Judea, Samaria and the Golan Heights 

 

By Jonathan D. C. Turner1 

 

I. Introduction 

 

This article discusses the legality of businesses operating in the vicinity of Israeli 

communities in East Jerusalem, Judea and Samaria (“the West Bank”) and the Golan 

Heights under international law. It considers critically arguments that have been made 

that such businesses are illegal, as well as arguments supporting their legality. However, 

it is first necessary to summarise the history of these areas, the key legal instruments that 

led to the establishment of the State of Israel, and the current factual position, since much 

of the commentary regarding the legality of these businesses is based on misapprehension 

of the history, the legal framework and the current facts. The relevance of the matters 

addressed in this section will become apparent in subsequent sections. 

 

After these foundational matters have been addressed, this article examines the primary 

ground on which businesses in these locations are said by some to be illegal, namely Art. 

49(6) of the 4th Geneva Convention relative to the Protection of Civilian Persons in Time 

of War, 1949 (“the 4th Geneva Convention”) and the related Art. 8(2)(b)(viii) of the Rome 

Statute of the International Criminal Court (“the Rome Statute”). The article considers 

first whether the establishment and development of Israeli communities in these areas 

contravenes these provisions and then addresses the separate question of whether the 

operation of businesses in the vicinity of these communities is illegal.  

 

In relation to the former issue, this article discusses significant facts and legal arguments 

that are rarely addressed and which undermine commonly held assumptions. These 

include the application of the doctrine uti possidetis juris on Israel’s independence, and 

the rights of the Jewish people and obligations of the Administration of Palestine under 

the League of Nations Mandate for Palestine. In relation to the latter issue, this article 

identifies fallacies deriving from frequently used linguistic shortcuts and draws support 

from appellate decisions of Courts in the UK and France that correctly analyse some of 

the relevant points. 

 

Further sections of this article assess some other arguments made against the legality of 

businesses in the vicinity of Israeli communities in the West Bank and, finally, examine 

some positive arguments in favour of their legality. The article concludes that arguments 

that the establishment and development of Israeli communities in the West Bank and the 

Golan Heights are illegal are seriously flawed, despite their widespread acceptance, and 

 
1 Member of the Bar of England and Wales 



2 
 

should be reconsidered. Further, even if the establishment and development of these 

Israeli communities are illegal, the operation of businesses in these locations is not illegal. 

On the contrary, the legality of such businesses is supported by State practice in relation 

to other disputed territories, the terms of the Oslo Accords and the benefits they provide 

to Arab inhabitants of these areas. 

 

II. History, key legal instruments and current factual position 

 

II.1 Outline of history to First World War 

The Judea and Samaria regions were the central part of the historic homeland of the 

Jewish people from around 1200 BC onwards. The territory controlled by the Israelites 

fluctuated over time, but for the most part extended both West and East of the Jordan 

river and Dead Sea and to the Golan in the North. Jerusalem was captured by the Israelites 

in about 1000 BC and made the capital in place of Hebron. Shechem (now Nablus) was 

another major Israelite centre and the initial capital of the northern Israelite kingdom after 

it seceded.2  

 

The area came under increasing control of the Roman Empire from 63 BC onwards.3 

Following Jewish revolts in 67-70 AD and 132–135 AD Jerusalem was destroyed and 

many of the Jewish inhabitants were forced into exile.4 The Romans merged Judea and 

Syria to form a province which they called Syria Palaestina.5 However, Jewish 

communities remained in the area,6 and Jews dispersed around the world maintained their 

hope to return to the Land of Israel.7  

 

The area was conquered (or reconquered) by Persians in 611 AD, Byzantines in 629 AD, 

Arabian Muslims in 635-637 AD, Western Crusaders in 1099 AD, Egyptian Muslims in 

 
2 Sources include the Bible (particularly Numbers cap 32, Deuteronomy cap 3, Joshua caps 13-24, 2 

Samuel caps 5 and 8, 1 Kings cap 12, 1 Chronicles cap 23, 2 Chronicles cap 12); Josephus, Antiquities 

of the Jews (particularly book 4 cap 7, book 5 caps 1-2, book 7 cap 3, book 8 cap 8, book 13 cap 15); 

and modern archaeology - see Mazar, Archaeology and the Bible: Reflections on Historical Memory in 

the Deuteronomistic History, in Congress Volume Munich 2013, ed C.M.Maeier (Brill, 2014), pp.347-

369 
3 Josephus, Antiquities of the Jews, book 14, cap 3 onwards 
4 Josephus, The Wars of the Jews, book 6, cap 10; Montefiore, Jerusalem – The Biography (Weidenfeld & 

Nicolson, 2011) cap 14 
5 Feldman, Some Observations on the Name of Palestine (Hebrew Union College Annual 61 (1990) p19) 
6 Schwartz, Jewish Settlement in Judea after the Bar-Kochba War until the Arab Conquest 135 C.E.-640 

C.E. (Journal of the American Oriental Society, 1988); Ish-Shalom, In the Shadow of Alien Rule - 

History of the Jews in the Holy Land After the Bar Kochba Revolt until the Ottoman Conquest (Karni, 

1975); Vaad Leumi, of the Jewish Community of Palestine, Three Historical Memoranda, Jerusalem 

(1947), II The Jewish Population in Palestine from the Fall of the Jewish State to the Beginning of 

Zionist Pioneering 
7 See Vaad Leumi, op cit II and III. Prayers for the return of Jews to the Land of Israel and the rebuilding 

of Jerusalem have been a central part of Jewish liturgy since the Roman period: eg Amidah, Blessings 

10, 14, 17; Bircat Hamazon (grace after meals); Nirtzah in the Passover Haggadah; and see the 

Palestine Royal Commission (“Peel Commission”) Report (HMSO Cmd 5479, 1937) cap I §22  



3 
 

1187 AD (in part) and 1291 (remainder), and Ottoman Turkish Muslims in 1516 AD. 

Further serious massacres of the Jewish population were carried out by the Byzantines in 

630 AD and by the Crusaders in 1099 AD.8 Despite attempts to rebuild the Jewish 

presence in the Land of Israel,9 the remaining Jewish communities generally declined in 

the following centuries amid poor conditions and governance.10   

 

Jewish resettlement in the Land of Israel gathered momentum in the course of the 19th 

century.11 Jews were already the largest religious denomination and about half of the total 

population of Jerusalem in the 1840s.12 They became a substantial overall majority in 

Jerusalem by the late 19th century13 and have remained a substantial majority at all times 

since then.14 The end of that century saw the development of Zionism as a movement 

calling for the re-establishment of the Jewish national home in the Land of Israel. New 

Jewish communities were founded by the Zionist movement in many locations around 

the country including in the Golan Heights.15 Historic Jewish communities continued in 

Tiberias, Safed, Jaffa, Hebron and other towns.16 

 

The Turkish Empire joined the First World War on the side of the Central Powers ranged 

against Russia, France and the British Empire. In 1917 and 1918 British Empire forces 

conquered the Land of Israel and other Middle East territories of the Turkish Empire. 

Under international law applicable at the time, the British Empire, or the British Empire 

and its allies jointly, thereby became entitled to determine the sovereignty of these 

territories.17 Moreover, Turkey ceded any entitlement to these territories by the Treaty of 

Lausanne in 1923.18 

 
8 Butler, The Arab Conquest of Egypt and the Last Thirty Years of the Roman Dominion (Clarendon 

Press, 1902), pp134-5; Vaad Leumi, op cit II 
9 Vaad Leumi, op cit III; Bahat (ed), Twenty Centuries of Jewish Life in the Holy Land (The Israel 

Economist, 1976); Peel Commission, op cit cap I §23 
10 Vaad Leumi, op cit II; Peel Commission, op cit cap I, §11 
11 Blumberg, Zion Before Zionism, 1838-1880 (Syracuse University Press, 1985); Parfitt, The Jews in 

Palestine, 1800–1882 (Royal Historical Society Studies in History 52, Woodbridge, 1987); Vaad 

Leumi, op cit III; Peel Commission Report, op cit cap I §23 
12 Schultz, Jerusalem – Eine Vorlesung (Simon Schropp, 1845) pp33-34; César Famin, Histoire de la 

Rivalité et du Protectorat des Eglises Chrétiennes en Orient (Firmin Didot frères, 1853) p49; Rafeq, 

Political History of Ottoman Jerusalem in Auld and Hillenbrand, Ottoman Jerusalem Part I (Altajir 

World of Islam Trust, 2000) p35 
13 Kark and Oren-Nordheim, Jerusalem and its Environs – Quarters, Neighbourhoods, Villages 1800 – 

1948 (Hebrew University Magnes Press, 2001) pp28-29; Shaw, Review of Reviews Vol IX (1894) p98 
14 British Administration Census of Palestine 1922, 1931; Jerusalem Institute for Policy Research, 

Jerusalem Statistical Yearbook 2019, table III/1.  
15 Peel Commission, op cit cap I §26; Avneri, The Claim of Dispossession: Jewish Land-Settlement and 

the Arabs, 1878-1948 (Transaction Books, Rutgers, 1982); Gilbert, The Routledge Atlas of the Arab-

Israeli Conflict (Routledge, 1996) p3.  
16 Vaad Leumi, op cit II 
17 Malcolm Shaw, International Law, 8th edn (Cambridge University Press, 2017), p371 
18 Arts. 3, 4 and 16; Crawford, The Creation of States in International Law, 2nd edn (OUP, 2006) pp 428-

9; Shany, Legal Entitlements, Changing Circumstances and Intertemporality: A Comment on the 

Creation of Israel and the Status of Palestine, Israel Law Review 49(3) (Cambridge University Press, 

2016) at pp396-397. 
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II.2 The San Remo Conference and the League of Nations Mandate for Palestine 

Leaders of the principal successful allies in the First World War met in San Remo between 

19 and 26 April 1920 to discuss the future of the former territories of the Turkish Empire 

in the Middle East. They had already agreed in the Covenant of the League of Nations, 

forming Part I of the Treaty of Versailles of 1919, that these territories should be placed 

under mandates of the League of Nations.19 They and other allies had also made official 

statements expressing support for the establishment in Palestine of a national home for 

the Jewish people.20  

 

The principal allies resolved at the San Remo conference that  

“Syria and Mesopotamia shall … be provisionally recognised as independent States, 

subject to the rendering of administrative advice and assistance by the mandatory until 

such time as they are able to stand alone”.  

By contrast, in relation to Palestine they resolved that  

“the Mandatory will be responsible for putting into effect the declaration originally 

made on the [2nd] November, 1917, by the British Government and adopted by the 

other Allied Powers, in favour of the establishment in Palestine of a national home for 

the Jewish people”.21  

The principal allies did not agree to recognise Palestine provisionally as an independent 

State, since they intended that the Jewish national home would be established there, and 

this would inevitably take some time. They chose France to be the Mandatory for Syria 

and Britain to be the Mandatory for Mesopotamia and Palestine. They also agreed to 

determine the boundaries and to formulate the terms of the mandates which would be 

submitted to the Council of the League of Nations for approval.22  

 

The Mandate for Palestine formulated by the allies was duly approved by the Council of 

the League of Nations on 24 July 1922. Its Preamble noted that the principal allies had  

“agreed that the Mandatory should be responsible for putting into effect the 

declaration originally made on November 2nd, 1917, by the Government of His 

Britannic Majesty, and adopted by the said Powers, in favour of the establishment in 

 
19 Art. 22 
20 Letter from the British Foreign Secretary, Arthur Balfour MP, to Lord Rothschild, 2 November 1917 

(“Balfour Declaration”); Letter from the Head of the Political Section of the French Foreign Ministry, 

Jules Cambon, to Nahum Sokolow, 4 June 1917; Message from the French Foreign Minister, Stephen 

Pichon, to Nahum Sokolow, 14 February 1918; Letter from the US President, Woodrow Wilson to 

Rabbi Stephen Wise, 31 August 1918; Letter from the Italian Ambassador in London, the Marquis 

Imperial, to Nahum Sokolow, 9 May 1918; Letter from the Japanese Ambassador in London, Chinda 

Sutemi, to Dr Chaim Weizmann, 6 January 1919; letter from the Head of the Serbian Mission to the 

USA, Milenko Vesnitch to Capt David Abdala, 27 December 1917; statement of the Greek Minister for 

Foreign Affairs in the Chamber of Deputies, 14 March 1918; letter of the Siamese Minister for Foreign 

Affairs, Prince Devawongse Varopakar to ES Kadoorie, 22 August 1918; statement of the Chinese 

Government of 14 December 1918; Peel Commission, op cit cap II §§13-14 
21 Maurice Hankey (UK Government Cabinet Secretary), Minutes of San Remo Conference  
22 Ibid. 
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Palestine of a national home for the Jewish people”.  

It added that  

“recognition has thereby been given to the historical connection of the Jewish people 

with Palestine and to the grounds for reconstituting their national home in that 

country”.  

In doing so, it recognised Jews as an indigenous people of Palestine, accurately reflecting 

the historical position described above. 

 

Art. 2 of the Mandate’s substantive provisions provided that  

“The Mandatory shall be responsible for placing the country under such political, 

administrative and economic conditions as will secure the establishment of the Jewish 

national home, as laid down in the preamble”.  

Further provisions set out obligations and arrangements for putting this into effect. For 

example, Art. 6 provided that  

“The Administration of Palestine, while ensuring that the rights and position of other 

sections of the population are not prejudiced, shall facilitate Jewish immigration 

under suitable conditions and shall encourage … close settlement by Jews, on the land, 

including State lands and waste lands not required for public purposes.”  

It is evident from a fair reading of the Preamble and substantive provisions of the Mandate 

as a whole that its primary object was the reconstitution of the Jewish national home in 

Palestine.23 

 

The boundaries of Palestine subsequently determined by the allies did not include most 

of the Golan Heights but extended substantially to the east of the river Jordan, particularly 

south of the river Yarmuk. However, Art. 25 of the Mandate provided that  

“In the territories lying between the Jordan and the eastern boundary of Palestine as 

ultimately determined, the Mandatory shall be entitled, with the consent of the Council 

of the League of Nations, to postpone or withhold application of such provisions of 

this mandate as he may consider inapplicable to the existing local conditions”.  

Pursuant to this Art. 25, by a Memorandum approved by the Council of the League of 

Nations on 16 September 1922 (“the Transjordan Memorandum”), Britain disapplied the 

provisions of the Mandate for the establishment of the Jewish national home throughout 

the Mandate territory east of the Arava valley and Jordan river, south of the Yarmuk river. 

This territory (representing 76% of the total area of the Palestine Mandate24) subsequently 

became the Hashemite Kingdom of Jordan in 1946.   

 

Significantly, the fact that Art. 25 stated that most of the Mandate’s provisions could be 

disapplied east of the Jordan clearly implied that they could not be disapplied west of the 

 
23 de Blois, The Unique Character of the Mandate for Palestine, Israel Law Review 49(3) (Cambridge 

University Press, 2016), pp365-389; Peel Commission, op cit cap II §42(4); Rifkind et al, The Basic 

Equities of the Palestine Problem (Arno Press, 1977) pp30-41 
24 Based on areas stated in The World Factbook (CIA, 2020).  



6 
 

Jordan. The Balfour Declaration had referred to “the establishment in Palestine of a 

national home for the Jewish people”, which could be satisfied by the establishment of a 

national home in Palestine even if it did not extend to the whole of Palestine.25 The 

Mandate allocated the whole of the territory of Palestine west of the river Jordan, 

including Judea and Samaria, for the reconstitution of the Jewish national home, while 

allowing the rest of the territory of Palestine to be reserved for a further Arab State. 

 

The result of the arrangements agreed at San Remo was that 96.3% of the Middle-East 

territories liberated by the allies from the Turkish Empire was allocated for the creation 

of new Arab States (now Iraq, Syria, Lebanon and Jordan), while a narrow strip of land 

between the Jordan river and the Mediterranean, amounting to 3.7% of the liberated 

territories, was allocated for the reconstitution of the Jewish national home.26 The 

arrangements were approved at the time by the international community including Arab 

leaders27 and were enshrined in legally binding international agreements, including the 

League of Nations Mandate for Palestine.28  

 

Extensive development ensued in western Palestine, which had previously been an 

impoverished and desolate area.29 Endemic malaria was eliminated through the efforts of 

the Zionist settler, Dr Israel Kligler.30 The economy grew rapidly.31 Healthcare and 

 
25 An earlier draft had referred to “the principle that Palestine should be reconstituted as the National 

Home of the Jewish People”: Stein, The Balfour Declaration (Simon & Schuster, 1961) 
26 Percentages based on areas stated in The World Factbook (CIA, 2020). They do not take into account 

the substantial additional territory of Hejaz, an Ottoman province at the start of the war, which became 

an independent Arab state in 1916 (now part of Saudi Arabia). If this is included, the percentage of 

liberated territory allocated to the Jewish national home is significantly smaller. 
27 Weizmann recorded in his autobiography, Trial and Error (Hamish Hamilton, 1949) p325 that, 

following the decisions at the San Remo Conference, “Anybody entering the dining-room of the Royal 

that evening would have found the Jewish and Arab delegations seated together at a really festive 

board, congratulating each other”. Emir Feisal on behalf of the Arab Kingdom of Hedjaz and Dr 

Chaim Weizmann on behalf of the Zionist Organisation had previously signed an agreement of 3 

January 1919 supporting the implementation of the Balfour Declaration and the encouragement of 

large-scale immigration and settlement of Jews in Palestine. Previously sceptical British Diplomat (and 

Nobel prize winner) Philip Noel-Baker recalled Emir Feisal saying later in 1919: “Of course we want 

Zionists to come into Palestine. We know what will happen. They will bring vast sums of American and 

other capital from abroad. They will bring in the greatest scientists in the world – all the greatest 

scientists are Jewish – and the territory of Palestine, now so arid and so much of it a desert, will be 

transformed. It will become a garden; it will blossom like the rose. We shall borrow their experts; we 

shall work together; we shall do the same in all the countries which we Arabs have turned into desert; 

we shall make them flourish again as they used to in the past”: https://youtu.be/aButh1KY2ao at 8:00-

10:40 (accessed 23/11/2020). See also Peel Commission, op cit cap II §§24-27 
28 As to the character of a League of Nations Mandate as an international agreement, see South West 

Africa Cases (1962) ICJR 319 at 330 
29 Mark Twain, The Innocents Abroad (American Publishing Company, 1869), caps XLVI-LVI; Peel 

Commission, op cit cap IX §43; British Colonial Office and Foreign Office Statement, Palestine: 

Termination of the Mandate (HMSO, 15 May 1948), p3; Rifkind et al, op cit pp85-89 
30 Alexander, The key to successful malaria eradication in Palestine/Israel 90 years ago, Malaria World, 

1 June 2012; Dunkel and Alexander, Three stepping stones leading to malaria elimination, changing 

world maps on the way, Malaria World Journal, Vol 11, No. 4 (January 2020)  
31 Peel Commission, op cit caps III, V and VIII; Rifkind, The Basic Equities of the Palestine Problem 

(Arno Press, 1977) pp 43-52  

https://youtu.be/aButh1KY2ao
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sanitation were enormously improved.32 There was substantial immigration and 

settlement of Jews.33 However, due to terrorism by some Arabs, the British authorities 

increasingly failed to comply with their obligations under Art. 6 of the Mandate to 

facilitate Jewish immigration and settlement. Eventually they stopped virtually all Jewish 

immigration from 1939 onwards34 in clear violation of the Mandate.35 

 

II.3 Dissolution of the League of Nations, departure of the Mandatory Power, 

Declaration of the Establishment of the State of Israel, invasions by Arab 

States and Armistice Agreements 

The League of Nations was dissolved and replaced by the United Nations (UN) in 1946, 

but rights and obligations under the Mandate remained in force in accordance with Art. 

80(1) of the UN Charter.36 The UN Charter envisaged that Mandates of the League of 

Nations would be replaced by UN Trusteeships, but no UN trusteeship agreement was 

concluded in respect of Palestine. In late 1947 Britain declared its intention to evacuate 

its administration and forces from the territory.  

 

Resolution 181 of the UN General Assembly recommended a plan of partition of the 

remaining territory of the Palestine Mandate west of the Jordan/Arava line, but the plan 

was rejected by Arab States and representatives of Palestinian Arabs, and was not 

implemented. Representatives of the Jewish community in the land of Israel declared the 

establishment of a Jewish State, to be known as the State of Israel, on 14 May 1948 on 

the eve of the departure of British forces and officials. No other State was established in 

the territory west of the Jordan/Arava line. 

 

Seven Arab States and some Palestinian Arabs immediately sought to destroy the Jewish 

State by force. However, the new State beat back the Arab armies, except in the area of 

Judea and Samaria, later named “the West Bank”, where Jewish communities, including 

the Jewish quarter of the old city of Jerusalem, were overrun and their members killed or 

expelled.37 The hostilities were terminated by armistice agreements in 1949 which 

delineated “the lines beyond which the armed forces of the respective Parties shall not 

move”.38 These became known as the “green lines”. Art. II.2 of the Jordan-Israel 

 
32 Peel Commission, op cit cap III §6, cap XII; Rifkind, The Basic Equities of the Palestine Problem, op 

cit pp50-52; British Colonial Office and Foreign Office, op cit pp3-4  
33 Peel Commission, op cit cap X; British Colonial Office and Foreign Office, op cit pp4-5 
34 Palestine Statement of Policy (“the 1939 White Paper”), HMSO Cmd 6019 (1939) 
35 Report of the League of Nations Permanent Mandates Commission to the Council, 29 June 1939, 

Annex 14 pp274-5 
36 International Status of South-West Africa [1950] ICJ Rep 128 at p133; Legal Consequences for States 

of the Continued Presence of South Africa in Namibia (South West Africa) notwithstanding Security 

Council Resolution 276 [1971] ICJ Rep 16 at §§55-67  
37 Herzog/Gazit, The Arab-Israeli Wars (Greenhill Books, 2004), Book 1; Cohen-Levinovsky, Jewish 

Refugees during the War of Independence (Am Oved, 2014) 
38 Hashemite Jordan Kingdom – Israel: General Armistice Agreement (Rhodes, 3 April 1949) Art. IV.2; 

Israel and Syria General Armistice Agreement (Hill 232, Mahanayim, 20 July 1949), Art. IV.2; and 

others, not relevant for present purposes  
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agreement  

“recognised that no provision of this Agreement shall in any way prejudice the rights, 

claims and positions of either Party hereto in the ultimate peaceful settlement of the 

Palestine question, the provisions of this Agreement being dictated exclusively by 

military considerations.”  

Art. VI.9 specified that these lines  

“are agreed upon by the Parties without prejudice to future territorial settlements or 

boundary lines or to claims of either Party relating thereto”. 

The Syria-Israel agreement contained similar provisions in its Arts. II.2 and V.1. 

 

The Armistice Agreements left the new State of Israel in control of the greater part of the 

Mandate territory west of the Jordan/Arava line. The remaining Mandate territory west 

of the Jordan/Arava line was controlled by Egypt (Gaza Strip) and Jordan (West Bank 

including East Jerusalem). Jordan purported to annex the West Bank including East 

Jerusalem,39 but this was not accepted by the international community40 and subsequently 

rescinded.41 Small areas of the Palestine Mandate territory north of the Yarmuk river 

remained under Syrian control or no clear control.42 

 

II.4 The Six Day War, Oslo Accords and current position 

In 1967 Egypt ordered UN peacekeeping forces to withdraw, massed troops on the border 

with Israel, blockaded Israel’s port at Eilat, and threatened to destroy Israel. Israel 

responded in self-defence with a pre-emptive strike on Egypt’s air-force followed by a 

ground attack on Egyptian forces. Syria bombed Israel’s oil refinery at Haifa, shelled 

Israeli communities and sent ground forces across the armistice line. Jordanian forces 

shelled Israeli cities and advanced on the flanks of west Jerusalem. In the ensuing “Six 

Day War” from 5-10 June 1967 Israel defeated the Egyptian, Syrian and Jordanian forces 

and captured Sinai, the Gaza Strip, the Golan Heights and the West Bank including East 

Jerusalem.43  

 

Israel remained in control of these regions following the cessation of hostilities. It 

extended its law, jurisdiction and administration to East Jerusalem on 28 June 1967, 

enlarging the city’s boundaries at the same time.44 In 1980 Israel adopted a Basic Law45 

affirming that “Jerusalem, complete and united, is the capital of Israel”. Israel also 

 
39 Resolution of Jordanian Parliament, 24 April 1950 
40 The only countries which formally recognised it were the UK and Iraq. The Arab League agreed on 15 

May 1950 that it was illegal. 
41 King Hussein, Address to the Nation, Amman, 31 July 1988 
42 See the explanatory note of acting mediator Dr Bunche of 26 June 1949 and his letter of the same date 

to Israeli Foreign Minister, Moshe Sharett 
43 Herzog/Gazit, op cit Book III 
44 Law and Administration Ordinance (Amendment No. 11) Law, 1967; Municipalities Ordinance 

(Amendment No. 6) Law, 1967 
45 ie a quasi-constitutional law: see CA 6821/93 United Mizrahi Bank v Migdal Cooperative Village 

[1995] IsrLR 1, Israel Supreme Court sitting as the Court of Civil Appeals,   
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extended its law, jurisdiction and administration to the Golan Heights by a law passed in 

1981. Israel’s sovereignty over the Golan has been recognised by the United States,46 but 

not yet by other countries.47 

 

In Judea and Samaria outside Jerusalem, Israel governed initially by military 

administration and from 1981 by a civil administration established by military order.48 

Israel has not extended its laws generally to this region, but has maintained in force 

existing laws as varied and supplemented by Israeli military orders. Israeli citizens and 

companies in Judea and Samaria are also subject to Israeli laws that apply to them in 

personam. 

 

In the Oslo Accords of 1993 and 1995, the Government of Israel and the PLO representing 

the Palestinian people agreed to “achieve a just, lasting and comprehensive peace 

settlement and historical reconciliation through [an] agreed political process.”49 Until 

agreement could be reached on the permanent status, various specified powers of 

administration in Judea and Samaria were delegated by Israel to a Palestinian Authority 

(“the PA”). Judea and Samaria were divided into three sets of areas A, B and C. In Areas 

A and B all civil powers and responsibilities were transferred to the PA, although Israel 

retained overriding responsibility for security in Area B. Various powers and 

responsibilities not related to territory in Area C were also to be transferred to the PA, 

except for the issues to be negotiated in the permanent status negotiations, which include 

Jerusalem, settlements, borders, foreign relations and Israelis.50  

 

Israel has allowed and, in many cases, assisted its citizens to establish or re-establish 

communities in East Jerusalem, Judea, Samaria and the Golan. Over 400,000 Israelis now 

live in Judea and Samaria, over 200,000 in East Jerusalem and over 20,000 in the Golan 

Heights. This settlement or resettlement has been entirely voluntary; no Israeli has been 

forcibly transferred to these areas. 

 

Israel has also permitted the operation of businesses in the vicinity of these communities. 

Many of these businesses are in trading estates near, but not within, residential areas. For 

the most part these businesses are not owned or run by Israeli municipal authorities. Many 

of them employ Palestinian Arabs (in the West Bank) or Syrian Druze (in the Golan 

Heights) as well as Israelis; currently businesses in the vicinity of Israeli settlements in 

 
46 US President, Donald J Trump, Proclamation on Recognizing the Golan Heights as Part of the State of 

Israel, 25 March 2019 
47 UNSC Resolution 497 (1981); UN Press Statement on UNSC 8495th Meeting, 27 March 2019  
48 Order 947, 8 November 1981 
49 Declaration of Principles on Interim Self-Government Arrangements, 13 September 1993 (DOP or 

Oslo I), Preamble and Art. V; Israeli-Palestinian Interim Agreement on the West Bank and the Gaza 

Strip, 28 September 1995 (Oslo II), Preamble and Art. XXX1.5  
50 Oslo II, particularly Arts. XI, XIII and XVII 
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the West Bank and East Jerusalem employ around 30,000 Palestinian Arabs.51 Israeli 

businesses operating in Jerusalem and in the vicinity of Israeli communities in Judea and 

Samaria are normally subject to Israeli employment laws requiring them to pay minimum 

salaries and to provide social security benefits.52 

 

In the light of the foregoing summary, the critical issues determining the legality of the 

operation of businesses in the vicinity of Israeli communities in East Jerusalem, Judea, 

Samaria and the Golan Heights can now be addressed in their proper context.  

 

III. Art. 49(6) of the 4th Geneva Convention, Art. 8(2)(b)(viii) of the Rome Statute 

and the establishment of Israeli communities in East Jerusalem, Judea, 

Samaria and the Golan Heights 

As noted at the beginning of this article, the primary argument raised against the legality 

of businesses operating in the vicinity of Israeli communities in the West Bank and the 

Golan Heights is that they contravene the related provisions in Art. 49(6) of the 4th Geneva 

Convention and Art. 8(2)(b)(viii) of the Rome Statute. Art. 49(6) of the 4th Geneva 

Convention states that  

“The Occupying Power shall not deport or transfer parts of its own civilian population 

into the territory it occupies”.  

Art. 8(2)(b)(viii) of the Rome Statute defines “war crimes” as including  

“The transfer, directly or indirectly, by the Occupying Power of parts of its own 

civilian population into the territory it occupies”. 

 

The argument that businesses in these locations contravene these provisions essentially 

has two steps: first, a claim that Israeli settlements in these areas contravene these 

provisions; and secondly an assertion that businesses in their vicinity must therefore be 

illegal. This section of the article considers the first step. The next section considers the 

second step. 

 

III.1 “Occupied territory” 

The first issue that should be addressed in considering the application of these provisions 

is whether these areas are “occupied” by Israel. If not, the terms of these provisions do 

not apply. Furthermore, if (or to the extent that) these areas are now Israeli territory, then 

the 4th Geneva Convention as a whole does not apply, since under its Art. 6(2)  

“In the territory of Parties to the conflict, the application of the present Convention 

shall cease on the general close of military operations”  

and under its Art. 6(3)  

 
51 Diker (ed), Defeating Denormalization: Shared Palestinian and Israeli Perspectives on a New Path to 

Peace (Jerusalem Center for Public Affairs, 2018) pp35-36, which does not include Palestinian Arabs 

employed in East Jerusalem 
52 HCJ 5666/03 Kav LaOved v National Labour Court, Israel Supreme Court sitting as the High Court of 

Justice, 10 October 2007 
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“In the case of occupied territory, the application of the present Convention shall 

cease one year after the general close of military operations; however, the Occupying 

Power shall be bound, for the duration of the occupation, to the extent that such Power 

exercises the functions of government in such territory, by the provisions of the 

following Articles …” 

The general close of military operations relevant to these areas was in 1967, many years 

ago.  

 

In addition, Art. 8(2)(b) of the Rome Statute only applies to conduct “in international 

armed conflict”, which has been interpreted as “in the context of and associated with an 

international armed conflict”.53 The only ground for holding that there is currently an 

international armed conflict in these areas would be that they are under military 

occupation. Even if it is correct that an international armed conflict continues as long as 

territory remains “occupied”, this does not apply if the territory is not “occupied”. 

 

Whether these areas are “occupied” by Israel is thus a fundamental issue. Although they 

are frequently called “occupied”, there are in fact good grounds for concluding that they 

are not “occupied” by Israel. One ground is the doctrine known as uti possidetis juris, 

which has been universally applied since the 19th century as a rule of customary 

international law to determine the borders of new States. According to this rule, a new 

State inherits the administrative borders existing at the date of its independence, unless 

otherwise agreed. The rule has been applied to States emerging from the break-up of 

empires and federations, from decolonization and, most relevantly, from former 

Mandates of the League of Nations.54  

 

This doctrine should be applied to the creation of Israel. Since the Transjordan 

memorandum the territory of the Palestine Mandate west of the Jordan/Arava valley and 

north of the Yarmuk had been a separate administrative unit. Following the establishment 

of the Hashemite Kingdom of Jordan as an independent State in 1946, this unit constituted 

the whole of the remaining territory of the Mandate for Palestine. As the only State to 

emerge from this territory when Britain withdrew its administration and forces in 1948, 

Israel inherited its boundaries on that date, which included the whole of Jerusalem, Judea 

and Samaria. Although East Jerusalem and the West Bank were occupied by Jordan in 

1948, these areas were not ceded by Israel and remained Israeli territory when they were 

captured by Israel in 1967.55 Accordingly, Art. 49(6) of the 4th Geneva Convention has 

not applied to them since they came under Israeli administration in 1967. 

 

It has been suggested that the uti possidetis juris rule did not apply to the new State of 

 
53 ICC, Elements of Crimes (to be taken into account under Arts. 9 and 21(1)(a) of the Rome Statute) 
54 Bell & Kontorovich, Palestine, Uti Possidetis Juris, and the Borders of Israel, Arizona Law Review 

(58) pp633-692 (2016) and cases and materials cited there  
55 Ib 
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Israel because it would have conflicted with rights of Palestinian Arabs to self-

determination.56 However, at the relevant date, and even today, claimed rights of self-

determination have not displaced the uti possidetis juris rule. As the Badinter Arbitration 

Committee stated in its Opinion No. 2 of 11 January 1992,  

“whatever the circumstances, the right to self-determination must not involve changes 

to existing frontiers at the time of independence (uti possidetis juris) except where the 

states concerned agree otherwise”.57  

 

Although legally irrelevant, it may also be noted that if the Administration of Palestine 

had complied with its obligation in Art. 6 of the Mandate to facilitate Jewish immigration, 

there would have been a substantial Jewish majority in the remaining Mandate territory 

by the date of independence.58 The proposition that the uti possidetis juris rule should be 

disapplied because Jews were not yet in a majority is an argument ex turpi causa, based 

on breach of international law, and would reward the violent intimidation which induced 

that breach contrary to the principle ex injuria jus non oritur. 

 

A second ground for concluding that East Jerusalem, Judea and Samaria are not 

“occupied” by Israel is based on the League of Nations Mandate for Palestine. As 

explained above, the principal object of this Mandate was to reconstitute a national home 

for the indigenous Jewish people in the whole of the territory west of the Jordan river/ 

Arava valley. As the State of the Jewish people fulfilling this object, Israel is entitled to 

sovereignty over the whole of this territory, including East Jerusalem, Judea and 

Samaria.59 This right is incompatible with Israel being an “Occupying Power” in this area.  

 

The Golan Heights were not part of the territory of the Palestine Mandate, so the above 

arguments do not apply there. However, in 1967 Israel captured this area as well as the 

West Bank in the course of defending itself from armed attacks by Syria and Jordan. At 

that date, according to at least some leading jurists, a State was entitled under customary 

international law to claim sovereignty over territory captured in self-defence.60 As 

mentioned above, Israel has claimed and exercised sovereignty over both the Golan 

Heights and East Jerusalem, and this has been recognised by the United States. Israel’s 

exercise of sovereignty following capture in self-defence thus provides a ground for 

disputing the claim that the Golan Heights are “occupied” and a further ground for 

 
56 Zemach, Assessing the Scope of the Palestinian Territorial Entitlement, Fordham International Law 

Journal, Vol 42(4) (2019) p1203 at pp1225-1233 
57 Arbitration Commission of the Conference on Yugoslavia. See also their Opinion No. 3 
58 Rifkind et al, The Basic Equities of the Palestine Problem (Arno Press, 1977) pp1-17 
59 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West 

Africa) notwithstanding Security Council Resolution 276 [1971] ICJ Rep 16 at §§55 and 61 
60 Schwebel, What weight to Conquest?, AJIL (1970), 64(2) pp344-347; Stone, Israel and Palestine – 

Assault on the Law of Nations, John Hopkins University Press (1981); Lauterpacht, Jerusalem and the 

Holy Places (Anglo-Israel Association, 1968); Kontorovich, International Law and the Recognition of 

Israeli Sovereignty in the Golan Heights, testimony to US House of Representatives, Committee on 

Oversight, Subcommittee on National Security, 17 July 2018 
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disputing that East Jerusalem is “occupied”.  

 

III.2 Obligation to facilitate settlement of Jews 

Even if, contrary to the points made above, Judea, Samaria and East Jerusalem are 

“occupied” by Israel, it still does not follow that Art. 49(6) of the 4th Geneva Convention 

or Art. 8(2)(b)(viii) applies to the settlement of Israeli civilians there, let alone to the 

operation of businesses. If Israel does now have sovereignty in these areas, as argued 

above, the Mandate has achieved its purpose of reconstituting the Jewish national home 

there and the obligations in it have now lapsed.61 However, if (or to the extent that) Israel 

does not now have sovereignty in these areas, rights and obligations set out in the Mandate 

remain in force in accordance with Art. 80(1) of the UN Charter.62 These include, in 

particular, the obligation of the Administration of Palestine under Art. 6 of the Mandate 

to facilitate settlement of Jews on the land, including State lands and waste lands not 

required for public purposes, under suitable conditions and while ensuring that the rights 

and positions of other sections of the population are not prejudiced.63  

 

The continuation of this obligation under Art. 80(1) of the UN Charter, as discussed 

above, prevails over Art. 49(6) of the 4th Geneva Convention and Art. 8(2)(b)(viii) of the 

Rome Statute in the event of any conflict in accordance with Art. 103 of the UN Charter 

and Art. 30(1) of the Vienna Convention on the law of treaties, which give precedence to 

obligations under the UN Charter. Therefore actions by the State of Israel facilitating 

settlement of Jews in Judea, Samaria and East Jerusalem in accordance with Art. 6 of the 

Mandate cannot be prohibited by Art. 49(6) of the 4th Geneva Convention or Art. 

8(2)(b)(viii) of the Rome Statute. 

 

The involvement of the State of Israel in the settlement of Israelis in East Jerusalem and 

the West Bank has not gone beyond facilitation of Jewish settlement. In particular, there 

has been no forcible transfer, which would not be covered by the obligation in Art. 6 of 

the Mandate and would be prohibited by Art. 49(6) if the territory is occupied. 

Furthermore, with a few exceptions, settlement of Jewish Israelis in East Jerusalem, Judea 

and Samaria since 1967 has been on State lands or waste lands not required for public 

purposes or on land purchased for the purpose of Jewish settlement.64 Such settlement 

does not in principle prejudice the rights of other sections of the population.  

 

 
61 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West 

Africa) notwithstanding Security Council Resolution 276 [1971] ICJ Rep 16 at §§55, 61 
62 See cases cited at note 36 above.  
63 Rostow, Note, American Journal of International Law (1990) 717; Rostow, "Palestinian Self-

Determination": Possible Futures for the Unallocated Territories of the Palestine Mandate, Yale 

Journal of International Law, Vol 5 (1979), p147, section II 
64 The judgment of the Israeli Supreme Court in HCJ 390/79 Dweikat & others v Government of Israel 

(Elon Moreh) 22 October 1979 established that privately owned land could not be seized for the 

purpose of Jewish settlement 
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More generally, contrary to the impression given by some accounts, there has in fact been 

an enormous improvement in the living conditions of the Arab population in the West 

Bank and Gaza Strip since 1967. This improvement was particularly marked in the period 

of full Israeli administration prior to the transfer of extensive powers under the Oslo 

Accords to the PA. In that period unemployment was drastically reduced; GNP per capita 

increased ten-fold; life expectancy increased from 48 to 69 years; the population in homes 

with electricity and running water rose from a small minority to the overwhelming 

majority; school-attendance and literacy increased; and seven universities were 

established where there had been none before.65 Progress has continued since then, 

despite Palestinian terrorism that has forced Israel to take measures to ensure security – 

for example, GDP per capita at purchasing power parity more than doubled between 1994 

and 2018;66 life expectancy rose from 69 in 1993 to 74 years in 2017;67 maternal mortality 

fell from 70/100,000 to 27/100,000 between 2000 and 2017;68 and further universities 

have been established.69 There is reason to believe that Jewish settlements have not 

prejudiced and indeed have facilitated this further progress, in particular by enabling 

public security to be maintained. It is notable that conditions for Arabs in the West Bank 

(where there has been further Jewish settlement since 2005) are now significantly better 

than those for Arabs in the Gaza strip (where Jewish settlements were removed in 2005).  

 

In these circumstances, if and to the extent that the State of Israel does not have 

sovereignty over Judea, Samaria and East Jerusalem, its actions regarding the settlement 

of Israelis in these areas do not appear to go beyond its obligation to facilitate Jewish 

settlement there in accordance with Art. 6 of the Mandate for Palestine, which overrides 

the prohibition in Art. 49(6) of the 4th Geneva Convention.70  

 

III.3 The meaning of “transfer” in Art. 49(6) of the 4th Geneva Convention and Art. 

8(2)(b)(viii) of the Rome Statute 

Further issues concern the meaning of the word “transfer” in Art. 49(6) of the 4th Geneva 

Convention and Art. 8(2)(b)(viii) of the Rome Statute - in particular, whether it includes 

voluntary movement and what involvement of the Occupying Power is required. The first 

five paragraphs of Art. 49(6) of the 4th Geneva Convention refer to forcible transfers, 

deportations, evacuations and detentions. The word “forcible” is used expressly in the 

 
65 Karsh, What Occupation?, Commentary Magazine, July/August 2002; 

https://www.indexmundi.com/facts/west-bank-and-gaza/gdp-per-capita#NY.GDP.PCAP.KN (accessed 

28/11/2020) (for life expectancy in 1993) 
66 From $2322 to $5158 https://www.indexmundi.com/facts/west-bank-and-gaza/gdp-per-

capita#NY.GDP.PCAP.KN (accessed 28/11/2020)  
67 https://www.indexmundi.com/facts/west-bank-and-gaza/indicator/SP.DYN.LE00.IN (accessed 

28/11/2020) 
68 https://data.unicef.org/topic/maternal-health/maternal-mortality/ (accessed 28/11/2020). 
69 https://www.4icu.org/ps/ (accessed 2/12/2020) 
70 It is probably on this ground that US Secretary of State, Michael Pompeo, concluded that "the 

establishment of Israel civilian settlements in the West Bank is not per se inconsistent with international 

law" and "must depend on an assessment of specific facts and circumstances on the ground": Statement 

on Israel, 18 November 2019  

https://www.indexmundi.com/facts/west-bank-and-gaza/gdp-per-capita#NY.GDP.PCAP.KN
https://www.indexmundi.com/facts/west-bank-and-gaza/gdp-per-capita#NY.GDP.PCAP.KN
https://www.indexmundi.com/facts/west-bank-and-gaza/gdp-per-capita#NY.GDP.PCAP.KN
https://www.indexmundi.com/facts/west-bank-and-gaza/indicator/SP.DYN.LE00.IN
https://data.unicef.org/topic/maternal-health/maternal-mortality/
https://www.4icu.org/ps/
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first paragraph and is implicit in the following four paragraphs. By contrast, the sixth 

paragraph states “The Occupying Power shall not deport or transfer …”. The word 

“deport” implies forced movement, but it is not at all clear whether the word “transfer” 

in the sixth paragraph includes voluntary as well as forcible transfer.  

 

The canon of construction “noscitur a sociis” could support the view that the sixth 

paragraph is limited to forcible transfer. However, the contrary could be indicated by the 

contrast with the express reference in the first paragraph to “forcible transfers”, as well 

as the fact that the sixth paragraph relates to movement of a different category of 

persons.71 The travaux préparatoires are inconclusive as to whether the provision applies 

to voluntary movement.72 They do indicate that the concern was to avoid adverse impacts 

on the existing population. However, the provision as adopted does not contain any 

qualification limiting it to situations where such impacts have occurred or will occur, and 

it does not appear to be possible to import any such qualification into it. 

 

Although Art. 8(2)(b)(viii) of the Rome Statute adds the words “directly or indirectly”, 

which are not present in Art. 49(6) of the 4th Geneva Convention, it seems that “transfer” 

was intended to have the same meaning in the Rome Statute as in the 4th Geneva 

Convention, and this appears to be confirmed by footnote 44 of the “Elements of Crimes” 

adopted under Art. 9 of the Rome Statute to assist the Court in its interpretation and 

application of its Arts. 6-8.   

 

Even if it applies to voluntary movements, Art. 49(6) of the 4th Geneva Convention refers 

to transfer by the “Occupying Power”, so it must require some involvement by the 

Occupying Power. In accordance with the ordinary meaning of the language used,73 the 

provision should only apply if the Occupying Power is an effective cause of the transfer 

of civilian population into the territory it occupies. While the State of Israel has often 

facilitated settlement by Israelis in East Jerusalem, Judea, Samaria and the Golan Heights, 

in many cases the effective cause has been the desire of the individuals concerned to live 

there, rather than actions of the State. A case-by-case investigation is required to 

determine whether it can truly be said that Israel has effectively caused the transfer of its 

 
71 Highlighted in Pictet, Commentary IV Geneva Convention (International Committee of the Red Cross, 

1958) p283 
72 The clause was introduced as Art. 45(5) of the draft Convention in the discussions of the legal sub-

committee of the 17th International Conference of the Red Cross, Stockholm 1948: see pages 61-62 and 

77-78 of the Minutes. There was further discussion in Committee III of the Geneva Diplomatic 

Conference 1949: see pp 759 and 827 of the Minutes. See also Pictet, op cit. Ben-Nun states in The 

Fourth Geneva Convention for Civilians (Tauris, 2020) cap 6 that the intention of Georg Cohn, who 

introduced the provision, was to target colonisation by the resettlement of population of a conquering 

power in conquered territory. However, this was not clearly stated, still less agreed, in the Minutes.  
73 This being the primary basis of interpretation under Art. 31(1) of the Vienna Convention on the law of 

treaties 
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civilian population to any particular location.74 

 

Art. 8(2)(b)(viii) of the Rome Statute similarly refers to acts by the Occupying Power. On 

the other hand, the “Elements of Crimes” refer to acts by “the perpetrator” and do not 

specify any involvement by the State. However, the “Elements of Crimes” are required 

to be consistent with the Statute75 and cannot override the clear requirement of Art. 

8(2)(b)(viii) of the Statute for “transfer … by the Occupying Power”.  For similar reasons 

to those expressed above in relation to Art. 49(6) of the 4th Geneva Convention, Art. 

8(2)(b)(viii) of the Rome Statute could only apply to the establishment or development 

of an Israeli settlement in East Jerusalem, Judea, Samaria or the Golan where the State of 

Israel effectively causes the transfer of its nationals into the territory.  

 

III.4 Views expressed by international bodies and commentators 

It must be observed that there have been a large number of statements, opinions, 

resolutions and reports of international bodies, as well as much commentary, describing 

Israeli communities in East Jerusalem, Judea, Samaria and the Golan Heights as 

inherently illegal. However, these are not legally binding,76 have not addressed the points 

made above properly or at all, and appear to have been based on misunderstandings of 

the history and legal framework. For example, the non-binding Advisory Opinion of the 

International Court of Justice (ICJ) on Israel’s security barrier in the West Bank 

completely overlooked the terms of the League of Nations Mandate for Palestine and its 

principal object of reconstituting the national home of the indigenous Jewish people 

throughout the Mandate territory west of the Jordan river.77 UN bodies have also been 

forcibly criticised for not treating Israel fairly.78 The view that Israeli communities in East 

Jerusalem, Judea, Samaria and the Golan Heights are inherently illegal is not universally 

held, is inconsistent with the treatment of settlements in other disputed territories,79 and 

has been rejected by the United States.80 The arguments to the contrary presented above 

are strong, and the position should be re-evaluated by the international community and 

other commentators.  

 
74 See Dinstein, The International Law of Belligerent Occupation, 2d ed (Cambridge University Press, 

2019) §§740-744, although Dinstein offers an interpretation of the term “transfer” which extends 

beyond its ordinary meaning and appears to be unduly broad 
75 Rome Statute, Art. 9(3) 
76 UN General Assembly resolutions, UN Security Council resolutions other than decisions made e.g. 

under Chapter VII of the UN Charter, and advisory opinions of the International Court of Justice (ICJ) 

are not generally binding: see Malcolm Shaw, Op Cit, pp 844, 927, 929; Interpretation of Peace 

Treaties ICJ Rep (1950) 65 at 71  
77 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory ICJ Reports 

(2004) 136 at §70. 
78 See e.g. Statement of Ambassador Haley to the UN Security Council, 18 December 2018; Letter to UN 

Secretary General of 27 April 2017 signed by all 100 US Senators; Caplan, The ‘Charlie Brown Rain 

Cloud Effect’ in International Law: An Empirical Case Study, 36 Cap. U. L. Rev. (2007) 693  
79 Kontorovich, Unsettled: A Global Study of Settlements in Occupied Territories, The Journal of Legal 

Analysis Vol 9(2) (2017) 285 
80 Notes 46 and 70 above 
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IV. Art. 49(6) of the 4th Geneva Convention, Art. 8(2)(b)(viii) of the Rome Statute 

and the operation of businesses in the vicinity of Israeli communities in East 

Jerusalem, Judea, Samaria and the Golan Heights 

Even if (contrary to the discussion above) the establishment or development of Israeli 

settlements in the West Bank and Golan Heights is unlawful, it does not follow that the 

same applies to the operation of businesses in their vicinity. Art. 49(6) of the 4th Geneva 

Convention and Art. 8(2)(b)(viii) of the Rome Statute prohibit the transfer of civilian 

population by an Occupying Power in particular circumstances. They do not express any 

restriction on the operation of businesses. However, it is argued by some that all Israeli 

settlements in these areas are illegal and therefore all settlement businesses and settlement 

products are also illegal. 

 

At one level this argument is based on fallacies resulting from linguistic shortcuts. The 

term “illegal settlement” is an abbreviated way of stating that the establishment of the 

settlement involved a prohibited transfer of population by the State. However, it induces 

the erroneous assumption that all objects and activities in the settlement are illegal. This 

partly results from the double meaning of “settlement” in English, as both an abstract 

noun referring to the activity of settling and a concrete noun denoting material objects in 

an area in which people have settled. 

 

The term “settlement product” is an abbreviated way of stating that a product is made in 

a settlement. However, it is also applied to products made in the vicinity of a settlement 

but outside residential locations in which Israelis have settled. It induces a further 

erroneous assumption, that the product is made by a settlement and thus (in view of the 

first assumption) by an illegal entity. Similarly, the term “settlement business” is an 

abbreviated way of stating that a business is based or operates in a settlement, but this is 

often erroneous: many of the businesses in these areas operate on trading estates outside 

the residential locations in which Israelis have settled. It also induces a further, usually 

erroneous, assumption that the business is owned or operated by a settlement and thus (in 

view of the first assumption) part of an illegal undertaking.81  

 

At a slightly deeper level, the argument that “settlement products” and “settlement 

businesses” are illegal is based on an assumption that the operation of businesses in the 

vicinity of Israeli communities in East Jerusalem, Judea, Samaria and the Golan Heights 

encourages or assists allegedly prohibited transfers of Israeli population by the State of 

Israel into these areas. The linguistic shortcuts mentioned above may also induce this 

 
81 For an example of these assumptions, see Moerenhout and Reynolds, Legal Obligations of the State of 

Ireland with respect to: ‘Control of Economic Activity (Occupied Territories) Bill 2018’ (opinion 

published at 

https://www.academia.edu/36954348/Legal_Opinion_re_Control_of_Economic_Activity_Occupied_Te

rritories_Bill_2018 accessed 4 December 2020), which repeatedly refers to “trade with settlements” in 

relation to imports or products of businesses operating in the vicinity of Israeli communities. 

https://www.academia.edu/36954348/Legal_Opinion_re_Control_of_Economic_Activity_Occupied_Territories_Bill_2018
https://www.academia.edu/36954348/Legal_Opinion_re_Control_of_Economic_Activity_Occupied_Territories_Bill_2018
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assumption but do not justify it. The UK Supreme Court considered this issue in 

Richardson v DPP in relation to an offence under UK law corresponding to Art. 

8(2)(b)(viii) of the Rome Statute. The Supreme Court observed: 

“There was, however, no evidence beyond that a different company, namely the 

manufacturing company, had employed Israeli citizens at a factory in the West Bank 

and that the local community, which held a minority shareholding in that 

manufacturing company, had advertised its locality to prospective Israeli settlers. It is 

very doubtful that to employ such people could amount to counselling or procuring or 

aiding or abetting the Government of Israel in any unlawful transfer of population. 

Such an employer might be taking advantage of such a transfer, but that is not the 

same as encouraging or assisting it.”82 

 

In short, the UK Supreme Court considered that a business could only be responsible for 

a breach of the UK provision equivalent to Art. 8(2)(b)(viii) of the Rome Statute if it 

encouraged or assisted a transfer of population by an Occupying Power into an occupied 

territory. Employing people who have moved into an occupied territory does not show 

that the employer encouraged the Occupying Power to transfer them into that territory. 

 

It should further be noted in this regard that employees of businesses in the vicinity of 

Israeli settlements in East Jerusalem, Judea, Samaria and the Golan do not necessarily 

live there, and so have not necessarily moved there, let alone been transferred there by 

the State of Israel. The distances between these businesses and Israeli towns within the 

1949 armistice lines are mostly quite small, so Israeli employees of these businesses may 

commute from homes within the “green lines”. Moreover, as discussed above, even if 

these employees do live beyond the “green lines”, this does not mean that they were 

transferred there by the State of Israel. 

 

The Court of Appeal of Versailles went further in AFPS and PLO v Alstom and Veolia,83 

holding that the prohibition in Art. 49(6) of the 4th Geneva Convention is addressed solely 

to the Occupying Power and not to businesses. That Court accordingly concluded that the 

defendant companies did not breach that provision by owning shares in and supplying 

goods and services to the Israeli company, Citypass, which was constructing a public 

transport system serving Israeli as well as Palestinian Arab residents of East Jerusalem.  

 

However, the Rome Statute is addressed to individuals. Art. 25 of the Rome Statute 

imposes criminal liability on an individual who commits a crime within the jurisdiction 

of the International Criminal Court himself or jointly with another or through another; or 

orders, solicits or induces the commission of such a crime; or aids, abets or assists the 

commission or attempted commission of a crime for the purpose of facilitating it; or 

intentionally contributes to the commission or attempted commission of such a crime by 

 
82 [2014] UKSC 8 at §17 
83 RG No 11/05331, judgment of 22 March 2013 
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a group of persons acting with a common purpose. Therefore liability could only be 

imposed under Art 8(2)(b)(viii) if an individual is party in one of these ways to a transfer 

of population by a State within the scope of that provision. As is evident from the passage 

quoted above, the UK Supreme Court took a similar view in relation to the corresponding 

offence under UK law modelled on that provision.  

 

Putting the points discussed above together, the operation of a business in the vicinity of 

an Israeli community in East Jerusalem, Judea, Samaria or the Golan could only be illegal 

under Art. 8(2)(b)(viii) of the Rome Statute if the conduct of the business by its personnel 

makes them parties in one of the above ways to transfers of Israelis into these areas caused 

by the State of Israel. This scenario seems unlikely, if not impossible. The overall 

conclusion is that, even if Art. 49(6) of the 4th Geneva Convention and Art. 8(2)(b)(viii) 

of the Rome Statute apply in relation to Israeli settlements in East Jerusalem, Judea, 

Samaria and the Golan Heights, businesses and their personnel are unlikely to contravene 

these provisions on account of their operation in the vicinity of such settlements. 

 

V. Further arguments against the legality of businesses operating in the vicinity 

of Israeli communities in East Jerusalem, Judea and Samaria 

The ICJ’s non-binding Advisory Opinion on Israel’s security barrier in the West Bank84 

identified a number of other principles and provisions of international law which it 

considered were breached by Israel’s security barrier in the West Bank. The applicability 

of these provisions to the operation of businesses in the vicinity of Israeli communities in 

this area will now be addressed. 

 

The Court’s conclusions on most of these points were based on information provided by 

the UN Secretary General and others that was inaccurate and unbalanced.85 Israel 

contested jurisdiction but did not otherwise participate in the proceedings, and the 

inadequacies of the information provided to the Court were not redressed. Significant 

parts of the information have also been superseded by subsequent developments.86  

 

Firstly, the ICJ considered that the security barrier impedes the exercise by the Palestinian 

people of its right to self-determination by constituting a de facto annexation of territory 

 
84 Note 77 above 
85 Kelly, Critical Analysis of the International Court of Justice Ruling on Israel’s Security Barrier, 

Fordham International Law Journal Vol 29(1) (2005) 181 at 183-187; HCJ 7957 Mara’abe & ors v The 

Prime Minister of Israel & ors (the Alfei Menashe case), Israel Supreme Court sitting as the High Court 

of Justice, 21 June 2005, §§57-74; Israel Ministry of Foreign Affairs, Unofficial Summary of State of 

Israel’s Response regarding the Security Fence, 28 February 2005 

https://mfa.gov.il/mfa/aboutisrael/state/law/pages/summary%20of%20israels%20response%20regardin

g%20the%20security%20fence%2028-feb-2005.aspx (accessed 4/12/2020) §§16-17  
86 Substantial changes have been made to the route of the barrier, in some cases following decisions of the 

Israel Supreme Court (sitting as the High Court of Justice) in HCJ 2056/04 Beit Sourik Village Council 

v The Government of Israel (30 May 2004) and other cases. See Israel Ministry of Foreign Affairs, 

Summary cited in note 85 above, §§19-20 

https://mfa.gov.il/mfa/aboutisrael/state/law/pages/summary%20of%20israels%20response%20regarding%20the%20security%20fence%2028-feb-2005.aspx
https://mfa.gov.il/mfa/aboutisrael/state/law/pages/summary%20of%20israels%20response%20regarding%20the%20security%20fence%2028-feb-2005.aspx
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and contributing to the departure of Palestinian population from certain areas to which 

access is restricted.87 This view was based on information that was highly one-sided and 

has been significantly superseded. Whether it was and remains valid or not, it is difficult 

to see how the operation of a business in the West Bank would constitute an annexation 

or contribute to the departure of Palestinian Arabs from parts of the West Bank. On the 

contrary, by providing a substantial number of relatively well-paid jobs, as discussed 

further below, businesses in the vicinity of Israeli communities are likely to contribute to 

the retention of Palestinian Arab population in the West Bank. 

 

The ICJ considered that Arts. 46 and 52 of the 1907 Hague Regulations88 appeared to 

have been infringed by confiscation of private property and requisitions to construct the 

security barrier.89 Again, this was apparently based on information provided to the Court 

that was one-sided and has been superseded. Even if these provisions apply to conduct by 

the State of Israel in the West Bank, they would not apply to the operation of a private 

business. 

 

The ICJ considered that Art. 53 of the 4th Geneva Convention may have been infringed 

by the destruction of private property that was not rendered absolutely necessary by 

military operations.90 This provision applies to conduct of an “Occupying Power”, as the 

Versailles Court of Appeal observed in AFPS and PLO v Alstom and Veolia.91 Even if 

(contrary to the analysis above) it applies to conduct of the State of Israel in the West 

Bank, it would not apply to the operation of a private business. 

 

The ICJ also invoked Art. 12(1) of the International Covenant on Civil and Political 

Rights of 196692 which provides that  

“Everyone lawfully within the territory of a State shall, within that territory, have the 

right to liberty of movement and freedom to choose his residence”.  

This is qualified by Art. 12(3) which allows restrictions  

“which are provided by law, are necessary to protect national security, public order 

(ordre public), public health or morals or the rights and freedoms of others, and are 

consistent with the other rights recognized in the present Covenant”.  

However, even if this Article applies to the West Bank, despite the fact that Palestine does 

not satisfy the generally accepted criteria of Statehood in the Montevideo Convention, it 

could not apply to the operation of a business unless it is involved in activities that restrict 

liberty of movement and, even then, only if they are not permitted by Art. 12(3). 

 

The ICJ added that the construction of the security barrier and its associated regime 

 
87 §§121-122 
88 Annex to the 4th Convention respecting the Laws and Customs of War on Land 
89 §132 
90 §§132, 135 
91 Note 83 above 
92 §§133-134 
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impede exercise of the rights to work, health, education and an adequate standard of living 

contrary to the International Covenant on Economic, Social and Cultural Rights, 1966 

and the UN Convention on the Rights of the Child, 1989.93 This view was also based on 

highly partial information. In any case, it is not applicable to the operation of businesses 

in the vicinity of Israeli communities; on the contrary, forcing those businesses to close 

would infringe these rights by depriving many Palestinian Arabs of work, healthcare and 

livelihoods, as discussed further below. 

 

A Report of a “fact-finding” mission appointed by the UN Human Rights Council 

(UNHRC) “to investigate the implications of the Israeli settlements on the on the civil, 

political, economic, social and cultural rights of the Palestinian people throughout the 

Occupied Palestinian Territory, including East Jerusalem” identified a number of 

business activities which it considered “raise particular human rights violations 

concerns”. Most of these concerns relate to assistance provided to Israeli settlements or 

the security barrier and are premised on the alleged illegality of the settlements and the 

barrier.94 Since these concerns are not based on the businesses being located in the vicinity 

of Israeli communities in the West Bank, they will not be considered further in this article, 

although the various grounds for disputing the alleged illegality of the settlements and the 

security barrier set out above95 are relevant also to these issues. 

 

However, one of the concerns raised by the Report to the UNHRC is the use of natural 

resources, in particular water and land, for business purposes, and this should be 

addressed here. Water resources such as aquifers and the river Jordan cross the 1949 

armistice lines and, on any view, have to be shared among the population and businesses 

in the territory west of the Jordan river and north of the Yarmuk river, as well as with 

Jordan on the other side of these rivers. A business will use some of the shared water 

resources whichever side of the armistice line it is located. Considerable improvements 

were made in the supply of water to Arab communities in the West Bank under Israeli 

administration prior to the Oslo Accords.96 The Oslo II Accord included specific terms 

regarding water, providing for a substantial increase in water supplies to Palestinian Arab 

communities.97 Water supplies to Palestinian Arab communities were in fact increased 

much more than provided in the agreement.98 The large disparity in per capita 

consumption between Israelis and Palestinian Arabs that existed in 1967 was nearly 

eliminated by 2012.99 By then, 96% of Palestinian Arabs in Judea and Samaria had daily 

 
93 §134 
94 UNHRC document A/HRC/22/63, §96 
95 It should be noted that these grounds are not exhaustive, particularly in relation to the security barrier, 

which has only been discussed so far as relevant to this article.  
96 Gvirtzman, The Israeli-Palestinian Water Conflict: An Israeli Perspective (Begin-Sadat Center for 

Strategic Studies, 2012) pp3-4 
97 Annex III, Art. 40 
98 Gvirtzman, op cit, pp5-9 
99 Gvirtzman, op cit, pp12-14 
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access to running water, a much better position than the populations of the neighbouring 

countries, Jordan and Syria, even in their capital cities.100 There does not appear to be any 

valid basis for a general claim that the use of water by businesses in the vicinity of Israeli 

communities in these areas violates human rights of Palestinian Arabs by restricting their 

access to water supplies. 

 

As regards the use of land, with a few exceptions, businesses in the vicinity of Israeli 

communities in East Jerusalem, Judea and Samaria operate either on public land or on 

land leased by its owners to the businesses. Even if these areas are regarded as “occupied 

territory”, the Occupying Power has a responsibility to restore normal public activity in 

the territory, as the Court of Appeal of Versailles observed in AFPS and PLO v Alstom 

and Veolia.101 This must include making public land available for economic activity, 

particularly where this benefits the existing population. As discussed further below, tens 

of thousands of Palestinian Arabs and their families benefit from employment in 

businesses in the vicinity of Israeli communities in the West Bank. The Palestinian Arab 

population also benefits from taxes on these salaries remitted to the PA (assuming they 

are properly used by the PA) and from services and products provided by these 

businesses. The allegation that these businesses breach the human rights of Palestinian 

Arabs by their use of land appears to be without any real substance. 

 

In conclusion, none of these further arguments justify the conclusion that the operation 

of businesses in the vicinity of Israeli communities in East Jerusalem, Judea or Samaria 

is contrary to international law. 

 

VI. Positive arguments in favour of the legality of businesses operating in the 

vicinity of Israeli communities in the West Bank and Golan Heights 

In addition to the conclusions reached above, that arguments made against the legality of 

businesses in these locations are not well-founded, there are positive arguments in favour 

of the legality of these businesses. 

 

Firstly, as the Court of Appeal of Versailles observed: 

“On the basis of this article [Art. 43 of the Hague Regulations 1907], it was considered that the 

occupying power could and even should restore a normal public activity of the occupied country 

and accepted that administrative measures could concern all activities generally exercised by 

state authorities (social, economic and commercial life) (1947 control commission court of 

criminal appeal)”102 

The Hague Regulations are generally considered to represent customary international 

law. Thus, if the West Bank were occupied territory, it would not only be permissible but 

obligatory for the Israeli authorities to enable and encourage the operation of businesses 

 
100 Gvirtzman, op cit, p9 
101 Note 83 above 
102 Ib, author’s translation from original French 
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in these areas, providing employment opportunities for residents. 

 

Around 30,000 Palestinian Arabs are now employed by businesses in or in the vicinity of 

Israeli communities in Judea, Samaria, and East Jerusalem, at average salaries that are 

more than three times average salaries at Palestinian Arab businesses, and with benefits 

such as health insurance and pension contributions that are not usually provided by 

Palestinian Arab employers.103 Taking into account the families of these workers as well 

as other Palestinian Arabs who provide goods and services to them, this employment is 

estimated to provide the livelihoods of hundreds of thousands of Palestinian Arabs. 

Palestinian Arabs also benefit from goods and services provided by these businesses.104 

In addition, productive employment contributes to reducing conflict and promoting peace 

and reconciliation.105 Treating such businesses as unlawful would therefore infringe 

rights protected by the International Covenant on Economic, Social and Cultural Rights, 

1966 and the UN Convention on the Rights of the Child, 1989.  

 

Secondly, State practice has generally treated the operation of businesses in occupied 

territories as lawful. A permissive approach has been adopted, for example, in relation to 

the operation of businesses in Western Sahara, Northern Cyprus and Nagorno-

Karabakh.106 Leading international businesses operate in the vicinity of settlements of 

nationals of the Occupying Power in these and other occupied territories, including 

businesses wholly or partly owned by other States.107  

 

Thirdly, the Oslo Accords accepted the operation of businesses in Israeli communities in 

East Jerusalem, Judea and Samaria. For example, Art. V.4b of the Protocol on Economic 

Relations (as substituted by Oslo II, Appendix 1, Annex V) provides that  

“Israel will transfer to the Palestinian side a sum equal to ... The full amount of the 

income taxes collected from Palestinians from the West Bank and the Gaza Strip 

employed in the Settlements”.  

Art IX.5 of the Protocol states that  

“Each side will take the necessary measures in the area under its jurisdiction to 

prevent damage which may be caused by its industry to the environment of the other 

side”.  

 
103 Diker, op cit, pp35-36, 96-98 
104 Diker, op cit, particularly cap 8 
105 Diker, op cit, particularly caps 6-9; Islands of Peace 

https://www.youtube.com/watch?v=PwJ9JX95u5Q&t=8s (4il, video, 2017, accessed 10/11/2020) 
106 Kontorovich, Economic Dealings with Occupied Territories, 53 Columbia Journal of Transnational 

Law 584 (2015) 
107 Kontorovich, Some state practice regarding trade with occupied territories in Duval and Kassoti 

(eds), The Legality of Economic Activities in Occupied Territories  (Taylor & Francis, 2020); 

Kohelet Policy Forum, Who Else Profits (2017) and Who Else Profits, Second Report (2018) 

https://euiha41fnsb2lyeld3vkc37i-wpengine.netdna-ssl.com/wp-

content/uploads/2017/06/WhoElseProfits_most-final-19.6.pdf and https://euiha41fnsb2lyeld3vkc37i-

wpengine.netdna-ssl.com/wp-content/uploads/2018/11/WhoElseProfits-e-version.pdf (both accessed 

10/11/2020) 

https://www.youtube.com/watch?v=PwJ9JX95u5Q&t=8s
https://euiha41fnsb2lyeld3vkc37i-wpengine.netdna-ssl.com/wp-content/uploads/2017/06/WhoElseProfits_most-final-19.6.pdf
https://euiha41fnsb2lyeld3vkc37i-wpengine.netdna-ssl.com/wp-content/uploads/2017/06/WhoElseProfits_most-final-19.6.pdf
https://euiha41fnsb2lyeld3vkc37i-wpengine.netdna-ssl.com/wp-content/uploads/2018/11/WhoElseProfits-e-version.pdf
https://euiha41fnsb2lyeld3vkc37i-wpengine.netdna-ssl.com/wp-content/uploads/2018/11/WhoElseProfits-e-version.pdf
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These provisions clearly contemplate that businesses will operate in settlements and other 

areas under Israel’s jurisdiction in Judea and Samaria. It is true that the parties agreed in 

the Oslo II Accord that  

“Nothing in this Agreement shall prejudice or preempt the outcome of the negotiations 

on the permanent status to be conducted pursuant to the DOP [the Oslo I Accord]. 

Neither Party shall be deemed, by virtue of having entered into this Agreement, to have 

renounced or waived any of its existing rights, claims or positions.”108  

However, it seems clear that they agreed to the continuation of businesses in the Israeli 

settlements pending the outcome of the permanent status negotiations. 

 

VII. Conclusions 

The overall conclusion is that the operation of businesses in the vicinity of Israeli 

communities in East Jerusalem, Judea, Samaria and the Golan Heights is not inherently 

contrary to international law. There are strong grounds for disputing the views that these 

are occupied territories and that the establishment and development of Israeli 

communities there are contrary to international law. However, even if these views are 

correct, it does not follow that the operation of businesses in the vicinity of these Israeli 

communities contravenes any provision or principle of international law. 

 

The provisions most frequently raised, Art. 49(6) of the 4th Geneva Convention and the 

related Art. 8(2)(b)(viii), could only be infringed if the operation of the business 

encourages or assists a transfer of population to these areas caused by the State of Israel. 

Even if such a transfer has occurred, taking advantage of it by employing individuals who 

have been transferred does not contravene these provisions.  

 

The facts do not appear to support claims that the operation of businesses in these 

locations generally infringes other principles and provisions of international law, such as 

the right of self-determination; prohibitions of confiscation, requisition or destruction of 

private property; or rights to freedom of movement, work, health, education and an 

adequate standard of living. On the contrary, preventing the operation of businesses in 

these locations would be liable to prejudice the enjoyment of some of these rights by 

many members of the Palestinian Arab population. The view that these businesses are in 

principle lawful is also supported by State practice and provisions of the Oslo Accords. 

 

Examination of these issues shows that it is important to approach them with a proper 

understanding of both the history and legal framework that led to the establishment of the 

State of Israel, as well as the current factual situation. Commentators should be mindful 

of avoiding erroneous assumptions induced by linguistic shortcuts, since some of the 

terminology that is regularly used in relation to these issues is unhelpful in this regard. 

 
108 Oslo II, Art. XXXI.6 


